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Due to the rapid development of the Internet, electronic transmission of 
digitized movie, music, book and software has increased. The content products, 
originally traded as a good with physical carriers such as VHS tape, CD, paper, or 
diskette, are now being traded via Internet. Consequently, integrated trade framework 
applicable to such products is needed, so the discussion on the treatment issue of these 
digitally-delivered content products is taking place at WTO level. There are three 
different measures suggested by the Members in WTO: classification under GATT, 
classification under GATS, and a hybrid approach classifying under GATS while 
applying GATT treatment. Since the hybrid approach is considered as an unrealistic 
measure supported by few Members, this paper will conduct the analysis on the 
premise that digitally-delivered content products are governed by either GATT or 
GATS. 
First, the paper identifies the scope of study with the definition of digitally-
delivered content products, and reviews the discussion of the issue taken place at WTO 
and at multilateral as well as bilateral trade agreements like TPP and CETA. Based on 
the different position of US and EU on the treatment issue connoted in the trade 
agreements, different classification measures under GATT and GATS will be 
introduced briefly. In order to apply the proper legal provision to digitally-delivered 
ii 
content products, the paper examined the issue with three different frameworks: 
theoretical principles in terms of the nature of goods and services, basic trade 
principles including likeness principle and customs duty principle, goal-based 
approach by reviewing the preambles of GATT and GATS. In conclusion, referring to 
the high potential of ripple effect and unpredictability of digitally-delivered content 
products, the paper sets the optimal direction on how the digitally-delivered content 
products should be treated in order to comply with the goal of WTO, which would be 
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1.1 Emerging Issue in Digitally-delivered Content Products 
 
 Since the World Trade Organization (WTO) officially commenced in 1995, 
Internet has become the most important factor for our economic development. 
According to the report from the Economics and Statistics Administration (ESA), the 
Internet took only 4 years to be used by 50 million people in the United States, while 
Radio, TV, and PC kit took 38 years, 13 years, and 16 years respectively to reach that 
benchmark.1 Based on this rapid development of the Internet, electronic commerce (or 
“e-commerce”) has been boosted, significantly transforming our daily life and business. 
Since it is considered as an essential key for achieving business or national 
competitiveness in this Information Age, the Members of the World Trade Organization 
(WTO) are actively discussing about this issue in order to set the international standard 
that complies with their current domestic and international rules. As a result, the WTO 
officially adopted a Declaration on Global Electronic Commerce at the Second 
Ministerial Meeting held in Geneva in May 1998, which stated: 
                                           
1 U.S. Department of Commerce (1998), p. 4. 
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The General Council shall, by its next meeting in special session, 
establish a comprehensive work programme to examine all trade-
related issues relating to global electronic commerce, including those 
issues identified by Members. The work programme will involve the 
relevant World Trade Organization (“WTO”) bodies, take into account 
the economic, financial, and development needs of developing 
countries, and recognize that work is also being undertaken in other 
international fora.2 
The General Council formally established the Work Programme on Electronic 
Commerce (“Work Programme”) on September 30, 1998.3 Although this can be 
considered as a meaningful achievement, the Work Programme did not make much 
progress in core substantive areas except the consensus on extending the moratorium 
on customs duties on electronic transmissions. One of the main reasons was that the 
WTO members have failed to reach an agreement on defining digitally-delivered 
content products under current WTO provisions. The complexity arise from digitally-
delivered content products4 or e-products that can be delivered by both tangible carrier 
medium like compact disc (CD), VHS tapes or paper and online download or upload as 
intangibles. The debate regarding the treatment of digitally-delivered content products 
is called “Classification Debate,5” which is dealt as classification issues at the WTO, 
                                           
2 WTO, The Geneva Ministerial Declaration on Global Electronic Commerce, WT/MIN 
(98)/DEC/2 (20 May 1998) [hereinafter WTO E-Commerce Declaration]. 
3 General Council, Work Programme on Electronic Commerce, WT/L/274 (30 September 
1998). 
4 As defined from the previous studies, the term ‘product’ will refer to both goods and services. 
See Wunsch-Vincent (2006) for a definition of product. 
5 Term referred from Baker and Shenk (2005). 
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and it has not reached consensus preventing WTO members from moving forward in e-
commerce related issues. In this vein, this paper focuses on providing a normative 
treatment of how the digitally-delivered content products should be treated in the WTO. 
 
 
1.2 Scope of Study: Digitally-delivered Content Products under 
existing WTO provisions 
 
 As GATT and GATS are applicable to goods and services respectively in the 
world trade regime, Members agreed on the fact that goods ordered electronically but 
delivered in physical form are subject to GATT, while “real world” services like 
medical or legal services delivered online are subject to GATS.6 The classification 
debate, however, set importance on how digitally-delivered content products are 
covered by the multilateral trade framework under existing WTO provision, which is 
inextricably intertwined with several issues. For example, in case a consumer 
purchases a book, music, movie, game, or software online, he or she has to pay tax for 
the purchase, if the product is delivered by physical carrier crossing the border, while 
the purchase will be exempted from tax, if the consumer choose to download the same 
content product online, in accordance with the moratorium on customs duties on 
                                           
6 See United Nations Conference on Trade and Development, E-Commerce and Development 
Report 2001, p. 126 (Nov. 2001). 
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electronic transmissions. As it is an unresolved disputable issue, the paper will narrow 
down the scope of the topic focusing on digitally-delivered content products, which 
used to be delivered in physical form. 
 
1.2.1 Definition of “Digitally-delivered Content Products” 
 In WTO, the term ‘electronic commerce’ is defined as the ‘production, 
distribution, marketing, sale, or delivery of goods and services by electronic means’, 
and the Work Programme was also established with the same consideration of issues.7 
Then, it is also important to see how digitally-delivered content products are defined at 
the actual trade level. The Australia-United States Free Trade Agreement (AUSFTA), 
for example, defined ‘digital products’ as ‘the digitally encoded form of computer 
programs, text, video, images, sound recordings, and other products, regardless of 
whether they are fixed on a carrier medium or transmitted electronically.’8 In other 
words, ‘digital products’ includes the products that are delivered both in physical 
carrier medium and electronically. However, WTO Declaration on Global Electronic 
Commerce, discussed in the previous section, limited the applicable scope of free 
custom duties only on electronic transmissions from the expression “…Members will 
continue their current practice of not imposing customs duties on electronic 
                                           
7 GC, Work Programme on Electronic Commerce, WT/L/274 (30 September 1998). 
8 Office of the United States Trade Representative. 2016. Australia-United States FTA. [online] 
Available at: https://ustr.gov/trade-agreements/free-trade-agreements/australian-fta/final-text. 
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transmissions.” 9 ‘Electronic transmission’ in this context refers to the electronic 
transmission of digital products, and even in the text of AUSFTA, ‘electronic 
transmission’ or ‘transmitted electronically’ is defined as the transfer of digital products 
using any electromagnetic or photonic means.10 Therefore, in the same vein, the 
classification debate is implicitly based upon a premise of electronically transmitted 
digital products, which in this paper referred as ‘digitally-delivered content products’. 
Consequently, the term ‘digitally-delivered content product’ in this paper can 
be defined as “products created by traditional content or core copyright industries11 
that are digitally-encoded and transmitted electronically over the Internet and thus 
independently from physical carrier media.”12 To narrow down the scope of the 
research, the definition limits the boundary only to the content delivered ‘on demand’ 
via Internet. It does not include the content products via physical carrier media or 
content delivered ‘on supply’ via traditional broadcasting, satellite, cable or any 
content delivery technology. Following Table 1 simply visualizes the scope of the 
digitally-delivered content product, which is the shaded area from the table. 
 
                                           
9 See WTO E-Commerce Declaration. 
10 See Australia-United States FTA. 
11 The core copyright industries are those industries whose primary purpose is to create, 
product, distribute or exhibit copyright materials. These industries include books, newspapers 
and periodicals, motion pictures, recorded music (including both music and sound recordings), 
radio and television broadcasting, and computer software (including both business applications 
and entertainment software). See Siwek (2009) for the definition of core copyright industries.  
12 See Wunsch-Vincent (2006) for the definition of digitally-delivered content products 
6 









Via Physical carrier 
medium 










streaming via the 
Internet 
TV channels and 
radio  
Source: Adopted from Nivlet(2001), page 13, and Wunsch-Vincent (2006), page 3. The 
two shaded cells in bold indicates digitally-delivered content products. 
 
1.2.2 Application of Existing WTO Provisions 
Another important point for this classification debate is that the WTO has set 
their rules to apply existing WTO provisions rather than adopting a new regulation to 
this disputable issue. The Work Programme on Electronic Commerce states that four 
WTO subsidiary bodies shall be in charge of carrying out the Work Programme: the 
Council for Trade in Services; the Council for Trade in Goods; the Council for TRIPS; 
and the Committee on Trade and Development.13 Considering each body examines and 
reports on the treatment of electronic commerce in the existing legal framework 
including GATT, GATS, and TRIPs, it seems reasonable enough to say that the WTO 
Members are striving to define digitally-delivered content products based on the 
                                           
13 GC, Work Programme on Electronic Commerce, WT/L/274 (30 September 1998). 
7 
existing WTO provisions. As it examines whether digitally-delivered content products 
are goods or service, rather than the aspects of Intellectual Property Rights, this paper 
will not focus on TRIPs agreement, which does not provide market access-dimension, 
but only focus on the analysis based on GATT and GATS agreement. 
 
 
1.3 Research Question: Should Digitally-delivered Content 
Products be treated as Goods or Services? 
 
 It is a common assessment that the decision-making process regarding the 
classification debate has largely been political in nature. 14  Some scholars even 
extrapolate the reason for this classification deadlock from interest-based nature of 
each nation.15 Accordingly, it became extremely important to answer the question 
whether digitally-delivered content products should be treated as goods, services, or 
some hybrid of the two based on impartial criteria. In order to provide a normative 
treatment without any value added, this paper aims to define characteristics of 
digitally-delivered content products within the existing legal framework, and 
eventually suggest the optimal direction on how it should be treated in order to comply 
                                           
14 For the assessment presented see Wunsch-Vincent (2006) p. 52. 
15 See Lie (2007) p. 80. 
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with the WTO principles. 
In order to have a better understanding on the digitally-delivered content 
product, this paper first reviews the progress of discussion in WTO by going through 
the related WTO documents from Geneva Ministerial Conference to General Council 
Decision of July 2004, followed by the brief review of discussion in TPP and CETA. 
Referring to the level of discussion in WTO and Trade Agreements in Chapter II, 
Chapter III provides suggested arguments of classification measures under GATT and 
GATS, and Chapter IV performs a thorough analysis based on three different 
frameworks for the treatment of digitally-delivered content product under GATT or 
GATS.16 Supported by multifaceted analysis, Chapter V concludes by setting the 
optimal direction on how the digitally-delivered content products should be treated in 
order to comply with the goal of WTO, elaborating on some follow-up questions that 




                                           
16 The given three analysis frameworks brought from Baker, Lichtenbaum, Shenk and Yeo 
(2001). 
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II. Historical Progress of Discussion on the Digitally-




2.1 Progress of Discussion in WTO 
 
2.1.1 Geneva Ministerial Conference—Seattle Ministerial Conference 
 The WTO adopted a declaration on global electronic commerce that 
established a comprehensive WTO Work Programme on E-Commerce at the Geneva 
Ministerial Conference in May 1998. The declaration examines all trade-related issues 
complying with global e-commerce, urging the General Council to report on the 
progress of the work at the next Ministerial Conference in 1999.17 It also included an 
important statement related to the classification debates that Members ‘would continue 
their current practice of not imposing customs duties on electronic transmissions’ (the 
WTO Duty-free Moratorium on Electronic Transmissions).18 In order to submit the 
required report, the General Council, then, instructed its four subsidiary bodies to 
examine the relationship between e-commerce and the existing WTO agreements like 
                                           
17 See WTO E-Commerce Declaration. 
18 Ibid. 
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GATT, GATS, and TRIPs.19  
Related issues dealt in the Work Programme of each Council are the following: 
 
Table 2 Issues Examined by Each Council 
Council Issues to be Examined 
Council for Trade in Goods Classification issues, market access, customs 
duties, import license procedures, customs 
valuation, technical standards, and rules of origin 
Council for Trade in Services Classification issues, market access and national 
treatment, customs duties, MFN, scope (including 
modes of supply), transparency, increasing 
participation of developing countries, domestic 
regulation, competition, protection of privacy and 
public morals and the prevention of fraud, and 
access to and use of public telecommunications 
transport networks and services 
Council for TRIPs Protection and enforcement of copyright and 
trademarks, and access to and use of new 
technology 
Council for Trade and 
Development 
Effects of e-commerce on trade and economic 
prospects of developing countries; challenges to 
and ways of enhancing the participation of 
developing countries in e-commerce as exporters of 
electronically delivered products; use of IT to 
integrate developing countries into the multilateral 
trading system; and financial implication of e-
commerce for developing countries 
Source: GC, Work Programme on Electronic Commerce, WT/L/274 (30 September 
1998) and Wunsch-Vincent (2006), page 17. 
                                           
19 GC, Work Programme on Electronic Commerce, WT/L/274 (30 September 1998) 
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 Although the reports sought to cover a broad range of issues for e-commerce, 
the General Council failed to make its own recommendations to the Seattle Ministerial 
Conference. As it is shown in Table 2, both the Council for Trade in Goods and the 
Council for Trade in Services include the issue of classification. The reports provided 
to the General Council, however, only set out the various viewpoints on the issue 
without engaging in extensive substantive analysis.20 The reason for this slow progress 
is the disagreements between Members on two sets of questions, which are directly 
related to digitally-delivered content products: 
─ Should the temporary 1998 WTO Duty-free Moratorium on Electronic 
Transmissions be made legally binding and permanent? 
─ What trade rules and obligations should apply to digitally-delivered 
content products?21 
This can be seen as the starting point of the classification debate, which remains 
unresolved till now. Without reaching agreements on classification debate and other 
related issues, the Seattle Ministerial Conference ended with uncertainty about further 
discussion on e-commerce.  
 
                                           
20 Council for Trade in Goods, Progress Report to the GC, Work Programme on Electronic 
Commerce, G/C/W/158 (26 July 1999) [hereinafter CTG E-Commerce Report]; CTS, Progress 
Report to the GC, Work Programme on Electronic Commerce, S/L/74 (27 July 1999) 
[hereinafter CTS E-Commerce Report]. 
21 See Wunsch-Vincent (2006), p. 18. 
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2.1.2 General Council meeting of December 2000 
 At the General Council meeting in December 2000, Members showed some 
degree of consensus on a certain point related to the topic. Despite the need for further 
clarification, majority of Members agreed on applying existing WTO Agreements to 
the trade in digitally-delivered content products, instead of creating a new trade rules. 
The exact wordings from the Minutes of Meeting document are as the following:  
7. Work programme on electronic commerce (G/L/421, S/C/13, IP/C/20, 
WT/COMTD/26) 
106.  … Second, the work to date in the subsidiary bodies had 
demonstrated that electronic commerce fell within the scope of 
existing WTO agreements.  While e-commerce was a fairly new 
development, it did not appear in need of new WTO rules.  There 
were some areas that had been identified as needing additional 
clarification as to how current rules should be applied in particular 
circumstances, but these areas were limited….22 
This is the reason why this paper focus on the analysis based on the existing WTO 
agreements, which will be discussed later.  
Even though the majority came to an agreement on not creating new trade 
rules for e-commerce if the existing rules and obligation can cover the issues at stake,23 
no agreement was reached between WTO Members on which agreement should be 
                                           
22 GC, Minutes of Meeting: Held on 7, 8, 11 and 15 December 2000, WT/GC/M/61 (7 
February 2001) para 106. 
23 Ibid. 
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applied to the digitally-delivered content products. In other words, the treatment of 
digitally-delivered content products was the core issue of these unresolved questions. 
Nevertheless, the issues have not yet been resolved with a concrete decision and it is 
causing classification deadlock, preventing further discussion in this issue. 
 
2.1.3 Doha Ministerial Conference 
At the Fourth Ministerial Meeting in Doha November 2001, e-commerce was 
expected to have lower profile concentrating on other priorities in the Work 
Programme initiated at the meeting.24 However, there were some efforts to revive the 
Work Programme led by the Chairman of the General Council at the preparation stage 
of Doha Ministerial Conference.25 Subsequently, e-commerce was identified in the 
Doha Ministerial Declaration as follows: 
ELECTRONIC COMMERCE 
34.  We take note of the work which has been done in the 
General Council and other relevant bodies since the Ministerial 
Declaration of 20 May 1998 and agree to continue the Work 
Programme on Electronic Commerce. The work to date demonstrates 
that electronic commerce creates new challenges and opportunities 
for trade for Members at all stages of development, and we recognize 
                                           
24 For the assessment presented see Baker & Shenk (2005) p. 472. 
25 GC, Minutes of Meeting: Held on 8 and 9 February 2001, WT/GC/M/63 (2 March 2001) p. 
10-11. 
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the importance of creating and maintaining an environment which is 
favourable to the future development of electronic commerce. We 
instruct the General Council to consider the most appropriate 
institutional arrangements for handling the Work Programme, and to 
report on further progress to the Fifth Session of the Ministerial 
Conference. We declare that Members will maintain their current 
practice of not imposing customs duties on electronic transmissions 
until the Fifth Session.26 
Although the extension of the Customs Duty Moratorium was identified, the treatment 
issue of digitally-delivered content product has not been considered. 
 
2.1.4 Five Dedicated Discussion on E-Commerce 
The General Council held meetings for the discussions on the Work 
Programme on E-Commerce throughout 2001-03, which focused not only on further 
consideration of the institutional arrangements, but also on reviewing the overall work 
of the subsidiary bodies.27 As a result, five dedicated discussions have been conducted 
with the central theme of e-commerce matters, and the very First Dedicated Discussion 
                                           
26  WTO, Ministerial Declaration, WT/MIN(01)/DEC/1 (20 November 2001) [hereinafter 
Fourth Ministerial Declaration]. 
27 GC, Minutes of Meeting: Held on 18 and 19 July 2001, WT/GC/M/66 (10 August 2001); GC, 
Minutes of Meeting: Held on 10 October 2001, WT/GC/M/69 (26 October 2001); GC, Minutes 
of Meeting: Held on 19 and 20 December 2001, WT/GC/M/72 (6 February 2002); GC, Minutes 
of Meeting: Held on 8 and 31 July 2002, WT/GC/M/75 (27 September 2002); GC, Minutes of 
Meeting: Held on 15 October 2002, WT/GC/M/76 (5 November 2002); GC, Minutes of 
Meeting: Held on 10-12 and 20 December 2002, WT/GC/M/77 (13 February 2003); GC, 
Minutes of Meeting: Held on 10 February 2003, WT/GC/M/78 (7 March 2003). 
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on E-Commerce was led by the WTO Secretariat with the cross-cutting issues that had 
been previously listed by the subsidiary bodies.28 As the member countries agreed on 
identifying two important cross-sectoral issues—the classification of digitally-
delivered content products and the imposition of customs duties—at the next stage,29 
the Second, Third and Fourth Dedicated Discussions on E-Commerce put most of its 
effort dealing on these issues.30 At the Fifth Dedicated Discussion on 16 May and 11 
July 2003, participants covered three items at this meeting: (i) Classification of the 
content of certain electronic transmissions, (ii) General objectives to be applied to the 
consideration of e-commerce, and (iii) Report to be submitted to the 24-25 July 
meeting of the General Council.31 The first issue, especially, discussed about how the 
digitized products would fall under WTO rules, but due to the several reasons like 
consistency problems and vague nature of the notion, the further discussion on this 
issue was held over until the future dedicated discussion. 
                                           
28 GC, Dedicated Discussion on Electronic Commerce Under the Auspices of the GC on 15 
June 2001, WT/GC/W/436 (6 July 2001) [hereinafter First Dedicated Discussion on E-
Commerce]. 
29 GC, Minutes of the 18 and 19 July 2001 GC Meeting, WT/GC/M/66 (10 August 2001) para 
10. 
30 GC, Second Dedicated Discussion on Electronic Commerce Under the Auspices of the GC 
on 6 May 2002, WT/GC/W/475 (20 June 2002) [hereinafter Second Dedicated Discussion on E-
Commerce]; GC, Third Dedicated Discussion on Electronic Commerce Under the Auspices of 
the GC on 25 October 2002, WT/GC/W/486 (4 December 2002) [hereinafter Third Dedicated 
Discussion on E-Commerce]; GC, Fourth Dedicated Discussion on Electronic Commerce Under 
the Auspices of the GC on 27 February 2003, WT/GC/W/492 (8 April 2003) [hereinafter Fourth 
Dedicated Discussion on E-Commerce]. 
31 GC, Fifth Dedicated Discussion on Electronic Commerce Under the Auspices of the GC on 
16 May and 11 July 2003, WT/GC/W/509 (31 July 2003) [hereinafter Fifth Dedicated 
Discussion on E-Commerce]. 
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2.1.5 General Council Decision of July 2004 
 In July 2003, the Council for Trade in Goods reports to the General Council 
that they had not undertaken any discussion under the Work Programme on Electronic 
Commerce since the Doha Ministerial Conference, based on the fact that they have 
reached breaking point on the technical goods matters given the unresolved horizontal 
issues, most importantly the classification issue.32 In addition, the Council for Trade in 
Services also indicated that there was no request made by the Members to include e-
commerce on its agenda.33 Without the further progress of both Dedicated Discussions 
on E-Commerce and the Work Programme on E-Commerce, there was no extra 
contribution made to the General Council Decision of July 2004, which can be seen as 
a final active phases of the WTO Work Programme on E-Commerce. Due to the 
pending decision on classification issues, further progress on e-commerce has been 
prevented, which leads to the need of discussion on classification issues. 
 
 
                                           
32 CTG, Report to the GC on the Work Programme on Electronic Commerce, G/L/635 (9 July 
2003). 
33 CTS, Note by the Chairman of the Council for Trade in Services to the GC, Work 
Programme on Electronic Commerce, S/C/18 (9 July 2003). 
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2.2 Discussion in TPP & CETA 
 
 Although the Members have not made advance on classification issue of 
digitally-delivered content products at WTO level, the issue of electronic commerce 
was actively discussed at the trade agreements. Since the United State and European 
Union are the countries supporting GATT and GATS respectively, it would be 
meaningful to go over the US-driven TPP agreement and the trade agreement between 
EU and Canada to look through each of its position. Both chapter 14 of TPP and 
chapter 16 of CETA are the chapter related to Electronic Commerce, but e-commerce 
chapter in CETA consists of only 7 subchapters, while TPP has 18 subchapters.34 Not 
just the length difference, TPP and CETA connote different attitude toward electronic 
commerce issue. Both TPP and CETA allow the same level of customs duties 
obligation on electronic deliveries,35 but even in the subchapter defining the scope of 
the obligation, TPP describes the specific boundary of the scope at issue and direct 
certain services delivered or performed electronically to the relevant chapters,36 while 
CETA only contains the general statements without specific details, which leaves a 
room for interpretation.37 Overall, CETA e-commerce chapter recognizes the growing 
importance of e-commerce, but does not include specific obligations, connoting the 
                                           
34 See TPP, USTR and CETA, European Commission. 
35 See TPP, Art. 14.3; CETA, Art. 16.2. 
36 See TPP Art. 14.2. 
37 See CETA Art. 16.2. 
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conservative position of the European Union on e-commerce issue. 
 TPP, on the other hand, includes not only trade principles like customs duties 
and non-discriminatory treatment of digital products, but also certain e-commerce 
issues like electronic authentication, information transfer, computing facilities location, 
and so on.38 Moreover, TPP contains the commitments, so called “WTO-plus rules,” 
that are not dealt in today’s WTO rules such as duty on digital products, treatment of 
digital products, and paperless trade.39 Also in terms of non-discrimination principle of 
digital products, TPP intimates its intention of “extensive” approach, saying that even 
digital products from a third party should be covered by the principle.40 In short, TPP is 
the primary trade agreement that is well-connoting the position of US for overall e-
commerce issues. Therefore, the active approach of US on e-commerce sector leads to 
the position supporting GATT, whereas more careful approach of EU links to their 
position supporting GATS. Referring to the preference of US and EU in e-commerce, a 
brief overview of classification measures and in-depth analysis on the classification 
issue will follow. 
 
  
                                           
38 See TPP.  
39 Shintaro Hamanaka, The Future Impact of TPP’s Rule-making Achievements-The Case Study 
of E-commerce, IDE DISCUSSION PAPER No. 675 (2017), p. 2. 
40 Ibid., p. 3. 
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 The debate on which WTO provision should be applied to the digitally-
delivered content products has arisen since e-commerce was discussed at the Second 
Ministerial Meeting held in Geneva, but has not resolved yet. This section will briefly 
introduce the possible classification measures available under the provision of GATT 
and GATS. The rationale of the argument and its analysis will be covered later at the 
next chapter in detail. 
 
3.1 Classification under GATT  
 
 The United States has been the primary advocate of the position that the 
digitally-delivered content products should be classified as goods governed by GATT.41 
On February 11th 1999, submission by the United States has been received by the 
General Council and four subsidiary bodies for the Work Programme on Electronic 
Commerce, and in the submission, US raised several issues to stimulate further 
                                           
41  GC, Work Programme on Electronic Commerce, Submission by the United States, 
WT/GC/16 (12 February 1999). 
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discussion on the e-commerce.42 In terms of the classification issue, US argued that 
classifying the transmission of content products as service is not adequate, because 
“they are not [being] consumed in their transmission,” but rather contain the 
characteristic of goods.43 Furthermore, US added that just like the long-standing 
practice of some WTO Members classifying intangible “electricity” as a good, 
intangible digitally-delivered content products can also be classified as goods under the 
GATT provision. Since there is no tariff for the trade in digitally-delivered content 
products, US is arguing that there may be more advantage for such products under 
GATT than GATS, providing a more trade-liberalizing framework for the overall 
electronic commerce.44 The position of US has be supported Japan,45 but it was a clear 
minority view at the WTO. 
 
 
3.2 Classification under GATS 
 
 Contrary to the United States and Japan, the European Community and the 
majority of WTO Member countries support the position of classifying digitally-
delivered content products as services, governed by GATS. The communication of EC 
                                           
42 Ibid.  
43 Ibid., p. 5. 
44 Ibid. 
45  GC, Preparations for the 1999 Ministerial Conference, Electronic Commerce, 
Communication from Japan, WT/GC/W/253 (14 July 1999). 
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and their Member States about e-commerce was submitted to the General Council as a 
recommendation to the ongoing WTO Work Programme on Electronic Commerce.46 
According to the document, EC argues that electronic deliveries consist of services, so 
it should be classified as services governed by the GATS.47 All GATS provisions 
including general obligations, specific commitments, and general exceptions are 
applicable to the digitally-delivered content products, and even the modes of supply in 
GATS have high potentials to be applied to such products.48 Under the GATS, not only 
current practice of customs duty moratorium for electronic transmission can be 
maintained, but also the goal of encouraging the participation of developing countries 
in e-commerce will be achieved.49  
 Later on May 8th 2003, submission from the European Communities was 
submitted for the Work Programme on Electronic Commerce, regarding the 
classification issue. EC argued that “digitized products” should be treated as services 
under GATS, because of the three different reasons; (i) the GATT has been designed 
for and only addressed trade in physical products based on the classification of 
Harmonized Commodity Description and Coding System (HS); (ii) the notion of 
“digitized products” is misleading, and those suppliers do not need any physical 
supports, which are governed by GATT; (iii) most of the “digitized products” are 
                                           
46 CTS, Work Programme on Electronic Commerce, Preparations for the 1999 Ministerial 
Conference, Communication from the EC, WT/GC/W/306 (9 August 1999). 




explicitly covered by the GATS.50 Especially regarding products at issue, the EC 
argued that content such as a movie or software and their transmission have always 




3.3 A Hybrid Approach: Classification under GATS with GATT 
Treatment 
 
 Due to the difficulty of issue, the hybrid approach was suggested by some 
countries like Singapore as a realistic compromise measure, while it contains some 
structural limitations on whether it can be discussed in the multilateral level, or 
whether the Member countries will agree on having a reasonable grace period. It is 
namely an approach treating digitally-delivered under the GATS, while applying the 
GATT-level market access. 52  Especially, Singapore and Indonesia are the two 
representative countries supporting this position stating as follows:  
                                           
50 GC, Submission from the EC, Classification Issues and the Work Programme on E-
Commerce, WT/GC/W/497 (9 May 2003), p. 1-5. 
51 Ibid. 
52 See First Dedicated Discussion on E-Commerce, p 2. See also Wunsch-Vincent (2006), p. 
61-62. 
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“The advent of digitized products however has blurred the boundary 
between goods and services. . . . Whatever the classification, the 
basic principles of MFN and national treatment have to apply in 
order to ensure fair, open and transparent market access for e-
commerce.”53 
 
In fact, Singapore asserts that digitally-delivered content products such as software and 
e-books, which originally had been traded through physical carriers as goods, should 
be subject to the same national treatment and market access as goods, while existing 
under the GATS.54 
This hybrid solution, however, may have low possibility to be applied in 
practice. First of all, it is less likely to be cooperated by Member countries, since most 
countries need to accommodate the prerequisite of GATS commitments in full.55 Even 
though it may not seem to be difficult to reconcile different opinions at first, a hybrid 
solution without complementing necessary GATS commitments will be difficult to gain 
approval from Members.56 Therefore, in the next chapter, analysis only under GATT 
and GATS will be conducted for the classification of digitally-delivered content 
products.  
                                           
53 GC, Preparations for the 1999 Ministerial Conference, Work Programme on Electronic 
Commerce, Communication from Indonesia and Singapore, WT/GC/W/247, p. 2–3 (July 9, 
1999). 
54 METI, Proposal on WTO’s Approach to E-Commerce Towards eQuality. [online] Available at 
http://www.meti.go.jp/policy/trade_policy/wto/wto_db/data/ec_pro0106e.pdf. 
55 See Wunsch-Vincent (2006), p. 61-62. 
56 Ibid. 
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 Referring to the difficulties of classification issue for digitally-delivered 
content product shown in the previous Chapters, this section conducts a thorough 
analysis on the issue based on three different frameworks: (i) theoretical principles 
focusing on the nature of goods and services, (ii) basic trade principles, (iii) goal-based 
approach based on the Preambles of GATT and GATS. First and second analysis 
frameworks are using inductive reasoning, while the last analysis framework is 
considered as the deductive reasoning. 
 
4.1 Theoretical Principles: the Nature of Goods and Services 
 
4.1.1 Dictionary definition  
Based on the Merriam-Webster Dictionary, the definition of “good” is written 
as “something manufactured or produced for sale,”57 while “service” is defined as “the 
                                           
57  Merriam-Webster, s.v. “good,” accessed December 19, 2017, https://www.merriam-
webster.com/dictionary/good. 
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work performed by one that serves”58 This can be rephrased that “good” is something 
that is first manufactured or produced then sold, while “service” only exists when it is 
being performed. In other words, a good will be out of manufacturer’s hand, once it is 
sold, but the service is something only exist at the moment by one that serves. In 
accordance with this distinction, digitally-delivered content products like permanently 
or temporarily downloadable videos, music, software and e-books can be classified as 
good instead of service. However, digitally-delivered content product like temporary 
streaming via the internet seems more suitable to be categorized as service, since it is 
not being possessed by someone but being performed through the internet. Due to the 
discrepancy in classification among digitally-delivered content products, analysis 
based on dictionary definition is ultimately inapt for answering the question of this 
paper. 
 
4.1.2 Characteristics of Goods and Services 
Another way to examine the nature of goods and services is addressing the 
characteristics of each goods and services. The most common characteristic to 
distinguish goods and services is tangibility, saying that it will be considered as good if 
it is tangible, while it can be called service if it is intangible.59 There were several 
                                           
58  Merriam-Webster, s.v. “service,” accessed December 19, 2017, https://www.merriam-
webster.com/dictionary/service. 
59 Baker, Lichtenbaum, Shenk & Yeo (2001), p. 9. 
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WTO cases dealing with this issue. In Canada-Certain Measures Concerning 
Periodicals case, Canada argued that the tax was imposed on the advertisement of 
periodicals, not the periodicals itself, and therefore it should be governed by GATS. 
However, the Appellate Body concluded that there is no reason not to apply GATT in 
this case, because “a periodical is a good comprised of two components: editorial 
content and advertising content.” They found that “both components can be viewed as 
having services attributes, but they combine to form a physical product -- the periodical 
itself,” which should be considered as goods and governed by GATT.60 This means any 
content product that have physical or tangible carrier like music CD should be treated 
as goods governed by GATT, while the digitally-delivered content product of the same 
album should be classified as service, since it is intangible. Therefore, the discrepancy 
occurs between the same content products.  
Moreover, the criterion of tangibility is not an absolute standard. In EC-
Regime for the Importation, Sale and Distribution of Bananas case, the WTO 
Appellate Body opened the possibility of discretion in determining the digitized 
product as goods or services. 
Certain measures could be found to fall…within the scope of both the 
GATT 1994 and the GATS. These are measures that involve a service 
relating to a particular good or a service supplied in conjunction with 
a particular good…However, while the same measure could be 
                                           
60  Report of the Appellate Body, Canada—Certain Measures Concerning Periodicals, 
WT/DS31/AB/R, (June 30, 1997). 
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scrutinized under both agreements, the specific aspects of that 
measure examined under each agreement could be different. Under 
the GATT 1994, the focus is on how the measure affects the goods 
involved. Under the GATS, the focus is on how the measure affects 
the supply of the service or the service suppliers involved. Whether a 
certain measure affecting the supply of a service related to a 
particular good is scrutinized under the GATT 1994 or the GATS, or 
both, is a matter that can only be determined on a case-by-case 
basis.61 
As the Appellate Body of this EC-Bananas case left room for the classification to be 
determined case-by-case, digitally-delivered content products can be classified as 
either goods or services, which can cause considerable confusion regarding the 
determination of applicable legal framework between GATT and GATS. Therefore, 
tangibility cannot be the proper touchstone for the classification of digitally-delivered 
content products.  
 On the other hand, new taxonomy of goods and services was suggested by 
Peter Hill, breaking down the goods into tangible goods and intangible goods.62 
Regardless of the tangibility, he focused on the essential characteristics of goods that it 
is “an entity over which ownership rights may be established and from which its 
owner(s) derives some economic benefit,” whereas services are ineluctably “used-up” 
                                           
61 Report of the Appellate Body, European Communities—Regime for the Importation, Sale 
and Distribution of Bananas, WT/DS27/AB/R, at para. 221 (1997). 
62 Peter Hill, Tangibles, Intangibles and Services: A New Taxonomy for the Classification of 
Output, 32 CANADIAN J. ECON. 426, 437–41 (1999). 
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at the single occurrence.63 In other words, goods possess the ownership rights, while 
services don’t, but rather being used-up at a single stroke. This is the reasoning 
supported by the United States in the WTO Work Programme on Electronic 
Commerce.64  
7.  Classification 
…While the transmission of these products can certainly be 
characterized as a service, the products themselves are not 
consumed in their transmission, but rather retain a permanence 
analogous to the goods world…65 
The United States is arguing that even though the downloadable content 
products like movies or music files downloaded via internet are intangible, it 
should rather classified as goods than services, since they are being owned and 
maintain the permanence itself. Under the characteristics defined by Peter Hill 
and the reasoning performed by the US, permanently and temporarily 
downloadable products should fall under the scope of goods, while temporary 
streaming videos used-up via internet are classified as services. Therefore, just 
like the analysis based on the dictionary definition, digitally-delivered content 




                                           
63 Ibid., p. 437. 
64  GC, Work Programme on Electronic Commerce, Submission by the United States, 
WT/GC/16 (12 February 1999), p. 5. 
65 Ibid.  
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4.2 Basic Trade Principles 
 
4.2.1 Likeness Principle: Trade Neutrality, Technological Neutrality 
Classifying digitally-delivered content product in accordance with the basic 
WTO principles can be more practical than any other analysis frameworks. Likeness 
principle is one of the most fundamental principles of GATT and GATS. The National 
Treatment (NT) and Most-Favoured-Nationa (MFN) treatment are the archetypal WTO 
principles that deal with “likeness” issue—treating imported goods or services from 
one members identically with like imports from other members, and also treating no 
less favourable than like domestic goods or services.66 To specify the likeness principle, 
it can be divided into two types: Trade Neutrality and Technological Neutrality.67  
 
(i) Trade Neutrality 
Likeness principle under trade neutrality identifies that two products are alike, 
if they can be substituted for each other.68 Regarding the substitutability, Appellate 
Body in the WTO case noted four specific criteria of likeness: physical properties of 
the products; extent of how much products share similar end-uses; extent of how 
                                           
66 See GATT, Articles I, III; GATS, Articles II, XVI-XVIII. 
67 See Fleuter (2016), p. 166-167. 
68 See Weber (2010), p. 12. 
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much consumers perceive and treat them as similar products; and based on tariff 
classification.69 Based on this four-part test, however, each product needs to be 
analyzed on case-by-case basis, since it requires examining the extent of how much the 
product fits each of the criteria. Also, the tariff classification criterion is not applicable 
to digitally-delivered content products, which is temporarily subject to the Customs 
Duty Moratorium. Therefore, trade neutrality under the four-part test does not provide 
any controlling factors.  
 
(ii) Technological Neutrality 
Likeness under technological neutrality means that the products should be 
treated identical regardless of which technology it uses to deliver the products.70 
Consequently, digitally-delivered content products should be treated as goods, since 
permanently or temporarily downloadable books or music, and temporary streaming 
videos should be treated same as the books, music or videos with physical carriers. 
Although likeness principle in terms of technological neutrality sounds promising as a 
criterion for classifying digitally-delivered content products, it didn’t consider the 
possibility of technological innovation, which can change the whole appearance in the 
future. Digital product without any physical analogs is perfectly feasible, and in this 
                                           
69 Report of the Appellate Body, European Communities—Measures Affecting Asbestos and 
Asbestos-Containing Products, WT/DS135/AB/R, p. 50-55 (2001). 
70 See First Dedicated Discussion on E-Commerce, p. 2. 
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case, confusion may occur for classifying digitally-delivered content products. As a 
result, likeness principle under both trade neutrality and technological neutrality failed 
to provide eligible criterion.  
 
4.2.2 Customs Duty Principle 
Referring to the four-part test from likeness principle under trade neutrality, 
classifying digitally-delivered content product based on the tariff imposition can be 
another method. If the physical carrier products under the GATT are subjected to the 
customs duties in the multilateral trading system, the same content products 
transmitted electronically should be also subjected to the same tariff obligation 
imposed under the identical trade agreement based on the Customs Duty principle. 
Nevertheless, as we have seen in the previous section, WTO Members have agreed on 
the extension of Customs Duty Moratorium on Electronic Transmissions, regardless of 
whether tariff is being imposed on the physical carrier products. 71 Even though 
Members decide to lift a moratorium and impose tariff on digitally-delivered content 
products, there is a practical issue of enforcement, due to the nature of the Internet.72  
 
In short, as part of basic trade principles, both Likeness Principle and 
                                           
71 See WTO E-Commerce Declaration. Also see Baker and Shenk (2005), p. 477. 
72 See Baker and Shenk (2005), p. 476. 
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Customs Duty Principle cannot be applied to the classification issue of digitally-
delivered content products. The fundamental reason for the failure using basic trade 
principles is that it inevitably relies on inductive reasoning, which draws a generalized 
conclusion based on several observations. Therefore, unlike deductive reasoning, 
inductive reasoning allows room for false conclusion, causing difficulties for drawing 
generalized conclusion. Particularly for the fast growing industries using innovative 
digital technology, inductive reasoning cannot capture its unpredictable trends. Instead, 
deductive reasoning can be the solution for setting the optimal direction to comply with 
the goal of WTO. 
 
 
4.3 Goal-based Approach: Preambles of GATT and GATS 
 
 To identify the goal of GATT and GATS, it is important to go over the 
preambles of the agreements, which contain the purpose of the agreements. In 
accordance with the preamble, GATT should be conducted with the objectives such as 
“raising standards of living”, “ensuring full employment,” expanding the exchange of 
goods and so on.73 In order to achieve these goals, both “substantial reduction of tariffs 
and other barriers to trade” and “the elimination of discriminatory treatment in 
                                           
73 GATT preamble. 
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international commerce” are needed.74 On the other hand, the preamble of GATS not 
only identify the desire to achieve progressive liberalization of trade in service, but also 
recognize “asymmetries existing with respect to the degree of development of services 
regulations in different countries” referring to the need of protection of national 
interests for developing countries.75 In other words, GATT preamble emphasizes trade 
liberalization with a concise statement expressing its purpose, whereas GATS preamble 
implies its dual goals of gradual liberalization of trade in services and protection of 
national interests of developing countries.76 Since both GATT and GATS include 
primary goal of trade liberalization, while GATS contains another goal of national 
interest protection, classification issue of digitally-delivered content products need to 
be examined based on these dual frameworks. 
 
4.3.1 Trade Liberalization 
Generally GATT is considered more trade liberal than GATS and this was also 
the main reasoning behind the US arguments during the discussion of Work 
Programme on Electronic Commerce.77 By comparing the trade liberalization of GATT 
and GATS, Table 3 demonstrates that GATT encompasses a wide range of 
                                           
74 GATT preamble. 
75 GATS preamble. 
76 See GATT, preamble; GATS preamble. 
77 GC, Work Programme on Electronic Commerce, Submission by the US, WT/GC/16 (12 
February 1999).  
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liberalization than GATS. 
 
Table 3 Comparison between GATT and GATS 








General obligation with 
exemption granted only under 
special circumstances 
General obligation with time-
bound country-specific 
exemptions 
Customs duties Only allowed if not bound in 
schedule of concessions 
Not available 
Quotas General obligation with 
exemption granted only under 
certain emergency situations. 
Obligation varies between 
countries 
Transparency General obligation General obligation, but less 
strict than under GATT 
Regulatory 
discipline 






Special conditions for 
developing countries exist 
Special conditions for 
developing countries exist, 














Yes No, but can be covered under 
Mode 3. 
Rule of origin Yes None 
Source: Adopted from Wunsch-Vincent (2006), page 53. 
 
The US argued from the Submission of the Work Programme on Electronic Commerce, 
that “given the broader reach of WTO disciplines accorded by the GATT …there may 
be an advantage to a GATT versus GATS approach to such products which could 
provide for a more trade-liberalizing outcome for electronic commerce.”78 Thus, in 
order to comply with the goal of trade-liberalization, it seems reasonable for digitally-
delivered content products to be classified as goods, subjected to the rules of GATT.  
 The European Community, however, refuted the argument of the US, saying 
that the GATS contains the potential of encompassing wider range of liberalization 
                                           
78 GC, Work Programme on Electronic Commerce, Submission by the US, WT/GC/16 (12 
February 1999).. 
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than GATT in the long-run.79 It is clear that the GATT provides a more trade liberal 
framework as of now, but this may change in the future. There is only cross-border 
supply under GATT, whereas the GATS covers 4 different modes of delivery, which 
can become a significant part for the products susceptible to technology innovation. 
Supposing that the GATS offers full commitments in the future, it may achieve far 
greater level of liberalization in all different modes than GATT.80 Therefore, digitally-
delivered content products that are easily affected by technological innovation would 
comply with the goal of trade-liberalization under GATS than under GATT in the long 
run. 
 
4.3.2 Protecting National Interest of Developing countries 
As a second framework, the GATS preamble also includes a goal of protecting 
national interest of developing countries by allowing member countries to impose 
regulation for their domestic service industries.81 In fact, according to the GATS 
preamble, the hidden intention of the protection for developing countries is to 
“facilitate the increasing participation of developing countries in trade in services and 
                                           
79 GC, Submission from the EC, Classification Issues and he Work Programme on Electronic 
Commerce, WT/GC/W/497 (9 May 2003); CTS, Work Programme on Electronic Commerce, 
Communication from the EC, S/C/W/87 (9 December 1998); CTS, Work Programme on 
Electronic Commerce, Preparations for the 1999 Ministerial Conference, Communication from 
the EC, WT/GC/W/306 (9 August 1999). 
80 Ibid. 
81 See GATS preamble. 
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the expansion of their service exports.”82 The goal of the GATS, in other words, is not 
just leaving the protection measure to the discretion of developing countries, but rather 
lowering the barrier for developing countries to encourage their participation in service 
trade. By recognizing the different level of development in services regulations 
between different countries and taking the serious difficulty of the economic situation 
of the least-developed countries into account, the need of securing national policy 
measure for developing countries is being conceded.  
Even though the primary purpose of the GATT and the GATS is the trade 
liberalization, the GATS preamble implies one more goal of allowing developing 
countries to impose regulation on service industries. From the fact that the protection 
goal only exists in the GATS, it may be possible to draw inference that there is a higher 
concern about completely liberalized trade in services rather than in goods. In other 
words, service industries “may need more protection than manufacturers of goods in 
those same economies,”83 and would have little chance to develop domestic services 
under a completely liberalized system of trade in services. Letting developing countries 
exposed to the completely liberalized system without securing a protection measure 
would be equal to “kicking away the ladder,” which would deprive developing 
countries of their opportunity to follow the development progress.84 Assuming from the 
sole existence of the goal in GATS, services industries are strongly influenced by the 
                                           
82 See GATS preamble. 
83 Fleuter (2016), p.171. 
84 See Chang (2003) for the meaning of the expression. 
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countries’ development stage. In fact, infrastructure and technology access are the 
mandated requirements in most of the service industries including the industry of 
digitally-delivered content products, which may act as a serious disadvantage for 
developing countries to compete with developed countries.  
In addition, due to the unpredictability of the market of digital products, the 
EU and other majority of Member countries are supporting the position of categorizing 
digitally-delivered content products as services to be subject to GATS instead of 
GATT.85 Even though it is hard to measure accurate figure of trade volume of digital 
products, it is clearly a growing market. Due to the “salient features of the digital 
economy,” it may be better to govern this “gray area” by GATS.86 Sam Fleuter 
described that “because developing countries have a systemic disadvantage in the 
digital products market due to factors such as underdeveloped infrastructure, and 
because the GATS purports to recognize such asymmetries,…underlying WTO goals 
suggest that digital products in the gray area between goods and services should be 
governed by the GATS.”87 Thus, based on the three different in-depth analyses 
examined, it would be the best option to choose the GATS as a governing provision for 
digitally-delivered content products, in order to smoothly land on the goal of the two 
preambles heading toward the optimal direction of digitally-delivered content products.   
                                           
85 CTS, S/C/W/87; CTS, WT/GC/W/306. 







 Due to the mixture nature of goods and services, the digitally-delivered 
content products cannot be defined as a concrete goods or services. This unresolved 
question is currently causing several disturbing state of affair. Specifically, it is not 
certain if and how digitally-delivered content products are covered by the multilateral 
trade framework. Consequently, further discussion on overall issues of e-commerce 
cannot be held, being stalled by the classification issue of digitally-delivered content 
product. Therefore, it was considered very important to break this classification 
deadlock by setting an optimal direction for the digitally-delivered content products.  
In order to suggest the best way to classify digitally-delivered content 
products complying with the WTO provision, the paper examined three different 
analysis frameworks. First, as a theoretical principle to identify the nature of goods and 
services, definition and characteristics of goods and services were reviewed, but it 
turned out to be not suitable for classification issue of digitally-delivered content 
products. Secondly, likeness principle and customs duty principle under basic trade 
principle were also examined, concluding that it is incapable to capture the 
unpredictable parts of the digitally-delivered content products in the future. As the third 
and last framework, goal-based approach looked closely into the preambles of GATT 
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and GATS to understand the goal of WTO agreements. After the in-depth analysis, the 
best WTO provision to achieve dual goals of trade liberalization and national interest 
protection of developing countries, especially for digitally-delivered content products, 
was GATS. 
Since it is hard to predict future change in digital product industry, “future-
proofing” WTO provision to govern digitally-delivered content products would be 
GATS, which possesses certain degree of discretion with the goal of gradual trade 
liberalization. It is true that there is a discrepancy in pace between WTO provisions and 
technology development. However, it is still important to draw the optimal direction 
for the digitally-delivered content products within the existing world trade system, 
which was the main purpose of this paper. After setting the direction for classification 
issue of digitally-delivered content products, there are several following questions to be 
addressed;  
─ How will the ‘likeness’ between electronic and non-electronic services be 
assessed? 
─ Can digitally-delivered services covered by Mode 1 or 2 of GATS? 
─ Which sector-specific commitment of the GATS can be applied to digital 
content?88 
Along with the unpredictable characteristics of digitally-delivered content products, the 
                                           
88 See Wunsch-Vincent (2006), p. 62-79. 
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conclusion of governing digitally-delivered content products by GATS would become 
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인터넷이 발달함에 따라, 디지털화 된 영화, 음악, 책, 소프트웨어의 
전자적 전송이 증가하게 되었다. 기존에 VHS 테이프, CD, 종이, 디스켓 등 
유형적 매체에 저장되어 상품의 형태로 거래되던 콘텐츠가 인터넷을 통해 
거래되면서, 이러한 전자적 전송물을 WTO에서 어떻게 분류할 것인지에 대
한 논의가 이루어지게 되었다. 그리고 이러한 논의의 가장 첫 번째 질문은 
전자적 전송물의 분류 문제이며, WTO내에서는 크게 GATT의 적용을 받는 
상품으로 보는 입장, GATS의 적용을 받는 서비스로 보는 입장, 그리고 
GATS에 해당하는 서비스로 보지만 GATT의 규범을 적용하는 제3의 입장
이 있다. 제3의 입장이 현실적으로 실현 가능성이 낮고 소수의 입장이라는 
점에서 본 논문은 GATT 또는 GATS의 적용을 전제로 설명하고자 한다. 
우선, 본 연구는 전자적 전송물의 범위를 규정하고, WTO와 다자 
및 양자간 무역 협정에서 관련 이슈를 어떻게 다루고 있는지 살펴본다. 특
히 무역협정에서 알 수 있는 미국과 EU의 상이한 입장을 토대로 GATT와 
GATS 규범 적용을 지지하는 각각의 입장을 소개한다. GATT와 GATS 중 
보다 적절한 규범이 무엇인지 판단하기 위해, 크게 세가지 관점에서 전자적 
전송물을 분류하고자 한다. 첫째, 상품과 서비스의 사전적 정의 및 특징을 
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토대로 전자적 전송물과 비교, 적용해보는 이론적 원칙을 검토해본다. 둘째, 
무역중립성과 기술중립성을 포함하는 동종성 원칙과 관세 원칙 같은 기본적
인 무역원칙을 기준으로, 전자적 전송물을 상품으로 보는 것과 서비스로 보
는 것 중 어느 것이 더 무역원칙에 부합하는지를 살펴본다. 마지막으로 
GATT와 GATS의 서문을 통해 WTO가 달성하고자 하는 목표를 파악하고, 
전자적 전송물이 이러한 목표를 달성하기 위해서는 어떻게 분류되는 것이 
더 타당한지를 면밀하게 분석한다. 결론적으로 본 논문은 전자적 전송물이 
잠재적 파급효과와 예측불가능성이 높은 만큼 GATS로 규정하는 것이 
WTO의 목표와 취지에 부합하는 최적의 선택이라고 판단한다. 이는 앞으로
의 전자상거래 이슈의 첫 단계일 뿐이지만, 장기적 관점에서 전자적 전송물
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